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208 VIRGINIA LAW REVIEW 



CONVEYANCES BY THIRD PERSONS TO THE WIFE 
OF AN INSOLVENT. 

A "I /HEN the wife of an insolvent husband has received a 
' ' conveyance of property from some third party and this 
conveyance is later attacked by creditors of the husband, the 
question of ihe burden of proof as to the bona fides of the trans- 
action is an important one. Intent is always very hard to prove, 
and it is obvious that the party having the burden of proof in 
these cases is under a great handicap; and the answer to the 
question, upon whom is this burden? will frequently control the 
decision of the case. 

It is a general rule that the party alleging fraud must prove 
it.^ But there is an exception to this rule, which is as well set- 
tled as the rule itself, to the effect that where a conveyance has 
been made by a husband to his wife and creditors of the husband 
later attack it, alleging fraud, the burden of proving that the 
conveyance was a bona fide one rests on the wife.^ Only one 
state, Tennessee, seems to deny this.* This exception is upheld 
because of the confidentiality of the marital relation,* and of the 
opportunities for fraud which it presents.^ When the convey- 
ance to th^ wife which the creditors are attacking was not from 
the husband, but from a third person, should the courts apply the 
general rule or the exception? 

The Majority View. 

An examination of the authorities shows that in a great ma- 
jority of the jurisdictions the rule now prevails that in cases of 
this kind the burden is on the creditors to show fraudulent in- 



' See 1 Greenleaf, Ev., 16th ed., § 80. 

' Boyd V. De la Montagnie, 73 N. Y. 498, 29 Am. Rep. 197; Keagy v. 
Traut, 85 Va. 390, 7 S. E. 329. See 31 Cyc. 1291, where the rule is thus 
laid down: "The general rule is that the burden of showing the validity 
of the conveyance is on those claimifig under it." 

' Young V. Hurst (Tenn. Ch.), 48 S. W. 355, discussed infra. 

* 21 Cyc. 1567, and authorities cited. 

• Peeler v. Peeler, 109 N. C. 628, 14 S. E. 59; Brickley v. Walker, 68 
Wis. 563, 32 N. W. 773; Atkinson v. Solenberger, 112 Va. 667, 72 S. 
E. 727. 
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tent, and not upon the wife to show good faith, and that the 
general view is that the marital relation alone furnishes no rea- 
son for changing the ordinary rule that he who alleges fraud 
must prove it. 

It is also interesting to note that this view appears to be the 
one gaining ground, and that several states have recently adopted 
it, in some instances squarely reversing themselves to do so. 
This change is probably to be ascribed to the effect of the legisla- 
tion tending to the emancipation of married women. Under the 
old common law rule, when a woman married, practically all of 
her personal property, and all her choses in action which her 
husband reduced to possession, became his property. He was 
also entitled to all her wages and she was incapacitated to make 
or enter into any contract by which she might acquire property. 
Hence, if she acquired property after her marriage, either from 
her husband or a third party, the logical conclusion was that it 
was bought with her husband's means; since in the eye of the 
law she had no means of her own.® Now, however, since mar- 
ried women have been emancipated practically everywhere and 
may deal with property practically as feme soles, many states 
hold that, the reason for the old presumption of evidence having 
been swept away, the presumption itself has also been destroyed 
in cases where the wife has purchased property from some party 
other than her husband. As is said by Wait in his work on 
Fraudulent Conveyances : '' 

"It must be remembered that the presumption of possession of 
the wife's property by the husband and that he is therefore 
prima facie owner, has been impaired by modern innovation 
in the law. Since under the present rule the wife may gen- 

• In Campbell v. Bowles, 30 Gratt. (Va.) 652, 662, Judge Burks thus 
succinctly expresses the rule: "It is an undisputed principle of the com- 
mon law that marriage is an absolute gift to the husband of all the 
personal estate of which the wife is actually and beneficially possessed 
in her own right at the time of the marriage, and such other personal 
estate as comes to her during the marriage ♦ * ♦ 

"The principle embraces her earnings, or the products of her skill and 
labor, as fully and completely as any other personal estate which comes 
to her during coverture. The common law makes them as absolutely 
the property of the husband as his own earnings." 

' Subhead, "Burden of Proof," § 301. 
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erally take by gift from her husband as well as from others, 
and by purchase from any one, her separate and personal 
possession of specific articles must draw after it the pre- 
sumption of ownership, and there is no longer any reason 
for making her case special or excluding her from the op- 
eration of the general rule." 

It is well to bear this in mind in investigating the present rule 
adopted by the majority of states passing upon this question, as 
it clearly shows the reason for the drift of opinion on it. 

Kentucky is a state which formerly held that the burden was 
upon the wife, but now holds that it rests upon the attacking 
creditors. In the case of Guthrie t'. Hill, ® the Kentucky court 
thus laid down the law : 

"Before the passage of that act, [i. e., the Kentucky married 
woman's act] the presumption was that the husband was 
entitled to the money that his wife might be in possession 
of during coverture, unless it was shown that she held the 
property as a separate estate. The burden was upon her to 
allege and establish this fact. Since the passage of the 
Weissinger act, however, no such presumption arises. By 
the express provision of that act a married woman now 
holds and owns all her estate, to her separate and exclusive 
use, and free from the debts and control of her husband. 
Under this act the wife has the same right to own property 
and make money as has her husband. If a creditor seeks 
to subject her property to the payment of her husband's 
debts, on the ground that it was acquired in fraud of his 
rights, he must allege and prove facts showing such fraud. 
It is no longer necessary for the wife to allege affirmatively 
that the property which stands in her name is her separate 
property. The statute makes it so. All the wife has to do 
is to deny the allegations of fraud. If the husband's cred- 
itor fails to show fraud, he can not subject her property to 
the husband's debts. The case of Sikking v. Fromm, 112 
Ky. 773, 66 S. W. 760, 23 Ky. Law Rep. 1723, which an- 
nounces a contrary doctrine, is overruled." 

Several later Kentucky cases have since reaffirmed this de- 



* 138 Ky. 181, 127 S. W. 767, 768. 

• See Cogar v. Nat'l Bank of Lancaster, 151 Ky. 470, 152 S. W. 278; 
Aultman & Taylor Mch. Co. v. Walker, 138 Ky. 835, 124 S. W. 329, 129 
S. W. 303; Perry v. Krish & Co., 157 Ky. 109, 162 S. W. 555. 



CONVEYANCES TO WIPE OF AN INSOLVENT 211 

New York is another state taking this view. In the case of 
Whiton V. Snyder, ^^ the court comes out strongly for the ma- 
jority view, and also discusses the effect of the married woman's 
act, as follows ; 

"But no such legal presumption attaches [i. e., the presump- 
tion that the husband is the owner of tlie wife's property]. 
The property being in the wife's separate and individual 
possession, at a time when her absolute ownership was pos- 
sible, the latter presumption arises, and the party who seeks 
to repel it must prove the acquisition before the statutes re- 
lating to married women, and not ask the court to pre- 
sume it." 

As formerly stated, Tennessee seems to have gone further 
than any other state, and has adopted the doubtful rule that even 
though the transfer is directly from husband to wife, yet in a 
contest between the wife and creditors of the husband the bur- 
den is on the creditors.^* 

The distinction between transfers directly from husband to 
wife and those from a third party to the wife is clearly drawn in 
a Nebraska case.^* On this subject the court said : 

"It is disclosed by the record that the conveyances which are 
alleged to be fraudulent were conveyances made by third 
parties to Mary E. Allen ; the title to such land never having 
been in the husband, Hugh A. Allen. Under this state of 
the record, plaintiff in error contends that the burden of 
proof is upon the wife to show the good faith of such con- 
veyances. The trial court held otherwise and placed the 

" 88 N. Y. 299, 305. 

" Young V. Hurst, sul>ra. The court said: "The bill averred that this 
property sought to be reached was claimed by Mrs. Penland, and that 
the title thereto was taken to her fraudulently, for the purpose of de- 
feating the creditors of her husband, and that while the title was in her, 
the property had been paid for by the means of her husband and of 
Hurst. This averment is expressly denied in the answer of Penland and 
wife. In this state of the pleadings, the burden was upon complainant 
to show the fraud. The principle is well settled in this state that v/here 
the husband's creditors seek to set aside as fraudulent his deed to his 
wife upon the averment, which is denied by an unsworn answer, that 
the recited consideration was fictitious and colorable, the burden is upon 
the complainant to prove the truth of the averment." 

" Rice V. Allen, 69 Neb. 349, 95 N. W. 704, 705. 
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burden of proof upon plaintiff in error to show that the 
conveyances were in fraud of creditors. This is the first 
error assigned. The rule is well settled in this state that 
'transactions between husband and wife in regard to the 
transfer of property from him to her, by reason of which 
creditors are prevented from collecting their just dues, will 
be scrutinized very closely, and it must clearly appear that 
such transfers were made in good faith and for value.' 

* * * But this rule has no application to conveyances 
made by third parties to the wife; no showing being made 
that the husband purchased the property, or that any of his 
funds were used in payment. In such case the burden is 
upon parties alleging fraud to establish it by evidence." 

Perhaps the case presenting most strongly the present day at- 
titude of most of the courts and the view they take of the effect of 
the married woman's acts is that of Crump v. Walkup.** We 
therefore quote from the opinion somewhat at length : 

"Before going directly to the consideration of the presump- 
tion above stated, [the ownership of the husband of all 
property acquired by the wife] and relied on by counsel for 
appellant to make out their case, it may not be out of place 
in this connection to state that said presumption grew out of 
and originated under the common law governing domestic 
relations. Briefly, under that law, the husband and wife 
were considered one — that is, one person ; and the law gave 
to the husband an estate by curtesy in all of the real estate 
of which the wife was seized during coverture. It also gave 
to him all of her personal property, and so much of her 
choses in action as he reduced to possession during the mar- 
ital relation (which was generally all of them), and under 
the common law the wife had no capacity to contract. 

* * * Therefore, very naturally, the law raised a pre- 
sumption that, where the wife held the title to real estate or 
personal property during coverture, the husband paid for 
the same, and took the title thereto in her name, for the 
reason that as a rule she had no other way to acquire 
it. * * * 

"The conditions that existed under the common law and 
which gave birth to that presumption no longer exist in this 
or in any of the other states, in so far as my knowledge ex- 
tends. By section 8304, R. S. 1909, a married woman is 

" 246 Mo. 266, 151 S. W. 709, 712. 
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empowered to contract, carry on business in her own name, 
and to sue and be sued, as a feme sole ; and by section 8309 
R. S. 1909, it is provide^ that all real estate and personal 
property, including rights in action, belonging to any 
woman at the time of her marriage, or which may have 
come to her during coverture, by gift, bequest, or inherit- 
ance, or by purchase with her separate money or means, or 
be due as the wages of her separate labor, or grow out of 
any violation of her personal rights, shall, together with 
all income, increase, and profits thereof, be her separate 
property and not liable for her husband's debts. The enact- 
ment of both these statutes antedate the matters and things 
involved in this litigation. 

"If we adhere to the wise maxim that the reason of the 
law is the soul of the law, and that when the reason of law 
ceases then the law itself ceases, we should attach but little, 
if any, importance to the presumption before stated, in- 
voked, and relied upon by counsel for appellant to make out 
and sustain his case." 

The case of Arndt v. Harshaw " involved a controversy be- 
tween a wife and the creditors of her husband over certain grain 
and hay grown on a farm which the wife claimed as her sepa- 
rate estate. An instruction was offered to the effect that the 
burden was upon the wife to show that the farm was her sepa- 
rate estate. This instruction the trial court refused, and instead, 
instructed the jury that dealings between husband and wife are 
to be closely scrutinized, but that when the wife acquires real 
estate from a third party the presumption of law is that she 
herself paid the consideration (just as it would be in the case of 
any other grantee), and that the burden is upon the party at- 
tacking the good faith of it to show that the husband furnished 
the consideration. This instruction was approved; and the ap- 
pellate court further reviewed the legislation of Wisconsin tend- 
ing to emancipate married women, and reached the conclusion 
that if it were held that the burden of proof was upon the wife 
in cases of this kind then she would not hold and enjoy her sepa- 
rate estate "in the same manner and with like effect as if she were 
unmarried," as the statute provided that she should. The court 
then reviewed several of the cases decided under the old com- 

" S3 Wis. 269, 10 N. W. 390. 
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mon law rule which contained rather strong expressions as to 
married women's disabilities, and continued : 

"In none of these cases was it held that when the title of the 
wife to real estate, not derived from her husband, is as- 
sailed as fraudulent by the creditors of her husband, she must 
go behind her title deeds and show in the first instance, by 
testimony other than her title deeds, that it was in fact her 
separate estate. Much less v/as it held that she must thus 
establish her right beyond a reasonable doubt or lose her 
property. Whatever general language may be found in 
some cf the cases, we are not aware that this court has ever 
held any such harsh and exceptional rule in a case like this. 
Had it done so, considering the manifest purpose and plain 
provisions of the statute above cited, we should hesitate to 
follow and uphold the rule." 

The most recent case taking this view is the Iowa case of State 
Bank v. Schutt, *' where certain creditors of Schutt instituted 
suit to subject real estate held by Mrs. Schutt to their debts. 
This land had been conveyed to her by her father. The court 
said: 

"It is suggested, if we understand counsel, that while this 
might be true as to gifts or voluntary conveyances to the 
wife, yet, the deed having been made to the wife as upon a 
contract of purchase for a stated consideration, there is a 
presumption that such consideration was furnished or paid 
by her husband. No precedent for a holding as broad as 
counsel here states it has been called to our attention, and, 
if it ever prevailed, it was as a rule of evidence, the reasons 
for which no longer exist in this state, where the wife, 
equally with the husband, may buy and sell and transact 
business generally as fieely as if she were unmarried." 

Another quite recent case is that of Koopman v. Mansol.^* 
This case is especially interesting because it involved both a 
transfer between husband and wife and one from a third party to 
the wife, and it very clearly illustrates the different rules apply- 
ing. While the transfer from husband to wife was held void, 
the transfers from third parties to the wife were sustained, the 

" 156 N. W. 762, 763. (Decided March 10, 1916.) 
" (Mont), 149 Pac. 491. (Decided May 28, 1915.) 
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burden of proof resting upon the wife in the first instance, and 
upon the creditors in the other. 

Mr. Freeman, the noted annotator, says, in reference to this 
question : ^^ 

"In deciding this question, the existence of statutes is of para- 
mount itriportance. Thus in Maine, since the act of 1847, 
authorizing a married woman to hold property exempt from 
the payment of her husband's debts, the burden is on the 
creditor to show that the property she holds came from her 
husband, and that it was conveyed in fraud of creditors. 
Winslow V. Gilbreth, 50 Me. 90." 

Again, the same author says : ** 

"In Georgia, a distinction is drawn between a conveyance from 
husband to wife, and one from a third person to a wife. In 
the first case, if the conveyance is attacked by creditors, the 
burden is on the wife to make a fair showing about the 
whole transaction. In the latter case of a purchase by a 
wife from a third person, where the wife has a separate 
estate, creditors of the husband who attack the conveyance 
must show fraud or collusion, or that the wife did not have 
any separate estate or means wherewith to purchase the 
property: Richardson v. Subers, 82 Ga. 427, 14 Am. St. 
Rep. 189, 9 S. E. 17-2." 

New Jersey is another state holding this view. In the case of 
Adoue V. Spencer, " the court said : 

"Since 1848, which was about the year of the beginning of 
the statutory creation of the wife's separate property rights, 
the trend of the decisions in all the states has been toward 
the rule here contended for. It can safely be said that with 
scarcely an exception the supreme court of the United 
States and the courts of last resort of all the states have 
held that as to the principal of the wife's separate estate, 
taken into the possession of her husband and used by him, 
he or his personal representative is bound to account to her, 
and that to sustain a refusal to do so, or to relieve from 
equitable liability to do so, the burden is on him to estab- 
lish that he received such property as a gift from her. His 
mere possession of it will not imply such a gift any more 
than it would from a like receipt from any other person." 

" 90 Am. St. Rep. 550. " Id., p. 555. 

" 62 N. J. Eq. 782, 49 Atl. 10, 90 Am. St. Rep. 484. 
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The Minority View. 

As indicated, the rule that the burden of proof is on the wife 
to prove the good faith of the transaction is still adhered to in 
several states; although the almost unbroken trend of judicial 
decision in modern years has been the other way, and several 
states have reversed themselves in order to adopt the majority 
view. 

The leading case for the rule that the burden is on the wife 
even though the purchase be from a stranger is Seitz v. Mitch- 
ell.^" This case presented a direct contest between the wife and 
her husband's creditors for the possession of property conveyed 
to her by a third party. The court said : 

"There is nothing to show that the wife had any opportunity 
for obtaining money except from her husband. Purchases 
of either real or personal property made by the wife of an 
insolvent debtor during coverture are justly regarded with 
suspicion, unless it clearly appears that the consideration 
was paid out of her separate estate. Such is the community 
of interest between husband and wife; such purchases are 
so often made a cover for a debtor's property, are so fre- 
quently resorted to for the purpose of withdrawing his prop- 
erty from the reach of his creditors and preserving it for 
his own use, and they hold forth such temptations for fraud, 
that they require close scrutiny. In a contest between the 
creditors of the husband and the wife there is, and there 
should be, a presumption against her, which she must over- 
come by affirmative proof. Such has always been the rule 
of the common law ; and the rule continues, though stat- 
utes have modified the doctrine that gave to the husband 
absolutely the personal property of the wife in possession, 
and the right to reduce into his possession and ownership 

* 94 U. S. 580, 582. It appears, however, that although this case has 
never been overruled by the court which decided it, yet the cases which 
it cites as authorities for its decision have been overruled in the juris- 
dictions where they were decided. Parvin v. Capewell, 45 Pa. St. 89; 
Ryder v. Hulse, 24 N. Y. 372; Edson v. Hayden, 20 Wis. 682; Duncan 
V. Roselle, 15 Iowa 501 and Cramer v. Reford, 17 N. J. Eq. 367 are the 
cases cited in Seitz v. Mitchell in support of the decision. A compari- 
son of the cases already cited under the majority view will show 
that in every one of these states the rule has been changed since the 
decision in Seitz v. Mitchell was rendered, and that the states referred 
to as supporting the minority view have without exception now adopted 
the majority rule. 
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all her choses in action. Authorities to this effect are very 
numerous." 

This is a clear and forceful presentation of the minority view, 
and shows the reasons which have influenced the courts adopt- 
ing it. 

In the case of Miller v. Gillispie,** the West Virginia court 
adopts the minority view, holding that in all cases of contests 
between a wife and the creditors of her husband the burden is 
upon her to prove the bona fides of transfers to her. West Vir- 
ginia also holds that relationship in cases of this kind creates 
a prima facie presumption of fraud,** and this fact strongly in- 
fluences the court in deciding the question we are examining. 
In Alabama, likewise, it is held that the burden rests upon the 
wife.** In this state too, it is held that mere relationship creates 
a presumption of fraud. 

Virginia presents the strongest case adopting the minority 
view — strongest because it was decided on the clean-cut question 
of burden of proof, there being absolutely nothing before the 
court except bill and answer and a few exhibits filed with the 
bill; strongest also by reason of the fact that the opinion is re- 
markably clear and forceful, and goes more deeply into the 
underlying principles, and examines more carefully the argu- 
ments both pro and con, and shows that the court considered 
quite carefully the effect of its decision from the standpoint both 
of law and of public policy (a thing which it must be confessed 
some of the other courts passing upon this question have failed 
to do). Tiie case also contains a full discussion of the consid- 
erations which have brought about the change in most juris- 
dictions on this question. 

" 54 W. Va. 450, 46 S. E. 451. See also, Philippi Planing Mill Co. v. 
Cross (W. Va.), 83 S. E. 1004. 

" Moore v. Gainer, 53 W. Va. 403, 44 S. E. 458; Dauthat v. Roberts, 
73 W. Va. 358, 80 S. E. 819. Other states holding that relationship alone 
creates such a presumption are: Alabama, Lipscomb v. McClellan, 72 Ala. 
151; Louisiana, Pruyn v. Young, 51 La. App. 320, 25 South. 125; North 
Carolina, Gambling v. Dickey, 118 N. C. 986, 24 S. E. 671; and Oregon, 
Robson V. Hamilton, 41 Oreg. 239, 69 Pac. 651. 

" Collier v. Carlisle, 133 Ala. 478, 31 South. 970; Elyton Co. v. Vance, 
119 Ala. 315, 24 South. 719; Southern Home Bldg., etc., Ass'n v. Riddle, 
129 Ala. 562, 29 South. 667. 
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The Virginia case referred to is the recent one of Johnson v. 
Abies.** Although there is a long line of Virginia cases holding 
that where the transfer is from the husband to the wife the bur- 
den is upon the wife to show the good faith of the transaction,^* 
and although one or two of the cases had gone further and in- 
timated that the same rule applied to a contest where the prop- 
erty was derived from a third party, this was the first time the 
question was ever squarely before the court. 

Judge Kelly, in delivering the opinion, said : 

"The key to the decision must be found in the correct rule of 
evidence bearing upon the italicized language of the follow- 
ing proposition, too firmly embodied in the jurisprudence of 
this state to permit of any but a legislative modification, 
even if any modification be desirable, to-wit: 

" 'It is settled law in this state that in a contest between 
the existing creditors of an insolvent husband and his wife, 
touching an alleged purchase from her husband or from 
another with means furnished by him, the transaction is 
prima facie presumed to be actually fraudulent, and the bur- 
den is on the wife to show by clear and satisfactory evi- 
dence that the consideration was in good faith paid by her 
out of her own separate estate and not by the husband.' 

"See Atkinson v. Solenberger, 112 Va. 667, 672, 72 S. E. 
727, 5 Va. App. 577, and authorities there cited." 

It thus appears that the dictum pronounced in the case of Atkin- 
son V. Solenberger, the same being a reiteration of the dicta 
pronounced in various other Virginia cases, has now been adopted 
as the law. 

Continuing, the court said : 

"It is insisted on behalf of appellant that if this presumption 
prevails, it defeats, in a material degree, the generally recog- 
nized purpose of the married woman's act to effect the com- 
plete business emancipation of married women and to give 
them the same freedom possessed by men and unmarried 
women in the purchase and ownership of property ; and that 
this is especially true in view of the wife's incompetency as 
a witness in all cases in which the presumption would apply. 

=* (Va.), 89 S. E. 908. (Decided September 11, 1916.) 
"" See Yates v. Law, 86 Va. 117, 9 S. E. 508; Hoge v. Turner, 96 Va. 
624, 33 S. E. 291; Grant v. Sutton, 90 Va. 771, 19 S. E. 784; Kinnier's 
Adm'r v. Woodson, 94 Va. 711, 27 S. E. 457: Atkinson v. Solenberger, 
supra. 
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This argument is not without force, but it fails to take into 
account the fact that the peculiarly close and confidential 
relationship between husband and wife has always been re- 
garded as affording special facility for the perpetration of 
fraud, and that the statute does not affect that relationship. 
It is conceded by appellant (of course because of this rela- 
tionship) that conveyances directly from an insolvent hus- 
band to his wife are prima facie actually fraudulent. The 
argument based upon the purpose of the statute to place 
a wife in the same position as a husband in respect to the 
purchase and ownership of property, if carried to its logical 
conclusion, would destroy the presumption, even in cases 
of deeds directly from the husband to the wife — a result 
which concededly is contrary to law. 

"The authorities holding that the burden of proof is on 
the wife in this and kindred cases would appear to have 
recognized two legal presumptions, and to have rested the 
rule sometimes upon one, sometimes upon the other, and 
sometimes upon both. The first of these, a truism under 
the common law, is, as usually expressed, that the husband 
is presumed to be the owner of all the property acquired by 
the wife, or of which she may be in possession during the 
coverture. The second, as usually expressed, is that, owing 
to the great facility which the marriage relationship affords 
for the commission of fraud, there is and should be, in a 
contest with creditors of the husband, a presumption against 
the good faith of the wife's. claim to property, which she 
must overcome by affirmative proof. 

"In the practical employment of these presumptions, we 
think it will be found that the Virginia authorities have 
treated them as substantially co-extensive in effect and ap- 
plication, and have regarded the relationship of the parties, 
rather than the common law disabilities of the wife, as the 
true foundation for the rule of evidence which casts upon 
the wife the burden of proof. 
********* 

"Mr. W. M. Lile, commenting in the Virginia Law Reg- 
ister (Vol. 4, p. 848) on the decision in Hoge v. Turner, 
96 Va. 624, 32 S. E. 291, said: 'The decision also affirms 
the familiar but important doctrine of Yates v. Law, 86 
Va. 117, 9 S. E. 508, that in a contest between a wife and 
the creditors of her husband, the presumption of law is that 
the husband is the owner of all the property acquired or 

—5 
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possessed by the wife during the coverture, and the burden 
is on her to establish otherwise. It may seem a hard case 
upon the wife to compel her to assume the burden of proof 
in such case, and yet exclude her as a witness. But, while 
injustice may occasionally result from the principle, we 
doubt if this actually occurs once in a hundred cases. If 
the wife in fact has honestly acquired the property, not 
through the husband or in fraud of his creditors, the fact 
can generally be established by abundant testimony. Courts 
are but imperfect instruments of justice at best, and many 
of the soundest principles of law occasionally work injus- 
tice. Our own practical experience has convinced us of the 
wisdom of the doctrine in question, and we should be sorry 
to see it abandoned or qualified.' " 

Thus it clearly appears that Virginia refuses to make any 
distinction between a contest where the transfer has been di- 
rectly from husband to wife and one where the transfer has been 
from a third party to the wife, holding that the same considera- 
tions should govern in each case. It is also held that the mar- 
ried woman's act has not affected the situation in this particular ; 
since the reason of the rule is to be found in the marriage rela- 
tionship, and not in the presumption of ownership by the hus- 
band.''* Virginia is the only state which has adopted the minor- 
ity view of this question recently, and it will be interesting to 
note whether states which may pass on it in future will follow 
her lead. 

It appears that the ruling consideration should be one of pub- 
lic policy; and the question for the courts to determine in decid- 
ing it is whether modern ideas as to the place of woman in the 
business world, and the tendency to give her equal rights as to 
proi>erty, demand that the danger of fraud attributed to such 
cases be disregarded. 

Boiling H. Handy. 
Bristol, Va. 

" It would seem that the effect of the decision in Johnson v. Abies, 
supra, is to overrule, or certainly to modify, the language formerly em- 
ployed in Johnson v. Lucas, 103 Va. 36, 40, 48 S. E. 497, 498, where the 
court said: "Relationship is not a badge of fraud. There is no law which 
forbids persons standing in near relation of consanguinity, affinity, or busi- 
ness, from dealing with each other, or which requires them to conduct their 
business with each other differently from the manner in which they 
conduct it with other persons." 



